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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO.(j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

 

    Title Suit case No- 26 of 2014 

 

 

 Present:              Dulumoni Das, LLM AJS 

                               Munsiff No- 1, Nalbari 

  

 

        On this 07th day of June, 2018 

 

                          Sri Biswajit Barman 

S/O- Sri Keshab Barman 

Vill- Barkura 

PO- Balikuria 

Mouza- Batahgila 

PS + Dist- Nalbari 

                                                                                             ……………… Plaintiff 

                                                        -Versus- 

1. Sri Kulajit Barman 

S/O- Sri Keshab Barman 

Vill- Barkura, PO- Balikuria 

Mouza- Batahgila 



2 
 

TS No- 26 of 2014 Page 2 
 

PS & Dist- Nalbari.                    

          ......... Principal Defendant. 

 

2. Sri Keshab Barma @ Barman 

S/o. Late Jabaru Barman 

3. Sri Soneswar Sarma 

S/o. Late Rohini Kumar Sarma 

4. Sri Bikash Tamuli 

S/o. Late Kabi Charan Tamuli 

5. Sri Manendra Barman 

S/o. Mrinal Barman 

6. Sri Dijen Barman 

S/o. Mrinal Barman 

7. Sri Dasami Barman 

W/o. Mrinal Barman 

8. Sri Pranab Sarma 

S/o. Brahmananda Sarma 

9. Smti. Mira Choudhury 

W/o. Lankeswar Das 

10. Sri Nripal Barman 

S/o. Late Kanak Barman 

11. Sri Bhupal Barman 

S/o. Late Kanak Barman 

12. Sri Kushal Barman 

S/o. Late Kanak Barman 

13. Sri Jugal Barman 

S/o. Late Kanak Barman 

14. Sri Dulal Barman 

S/o. Late Kanak Barman 

15. Sri Gopal Chanra Thakuria 
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S/o. Ghanashyam Thakuria 

16. Sri Promad Kumar Patowary 

S/O- Late Girish Ch Patowary 

17. Sri Sri Kankan Das 

S/O- Sri Kandarpa Kr Das 

18. Md. Rubul Passa  

S/O- Salim Passa 

19. Sri Jutika Choudhury 

W/O- Kripa Choudhury 

20. Fatema Begum 

W/O- Md. Nayab Ali 

21. Miss Rahima Begum 

W/O- Md. Rasman Ali 

22. Abdul Mazid 

S/O- Late Tamij 

23. Md. Irsad Ali 

S/O- Md. Muzafar 

24. Md. Badrul Ali 

S/O- Md. Hasan Ali 

 Address for all  

Vill- Barkura, PO- Balikuria 

Mouza- Batahgila 

PS & Dist- Nalbari (Assam) 

25. Musstt. Safia Begum 

W/O- Abdul Mazid 

26. Abdul Gafur 

S/O- Abdul Mazid 

27. Jeherul Haque 

S/O- Tamiruddin 

28. Md. Rasman Ali 
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S/O- B Seikh 

29. Md. Ismail Ali 

S/O Umar Ali 

All are resident of  

Village- Nalbari Town, Ward No- 8 

Mouza- Batahgila, Dist- Nalbari, Assam 

30. Sri U Jain 

W/O- Sri Dipak Kumar Jain 

Village- Nalbari Town, Ward No- 5  

Mouza- Khat, Dist- Nalbari, Assam 

 

This suit coming on for final re-hearing on 24/04/2018 in the presence of: 

 

Sri HIran Deka               Advocate for the plaintiff(s) 

   & 

Sri Arup Baishya 

 

  Sri Champak Dutta         Advocate of the defendant(s) 

   

 

And having stood for consideration on this day, the court delivered the 

following judgment:-  

 

 JUDGMENT 

 

1. The plaintiff has instituted this suit for partition, precept confirmation of 

possession and consequential relief. 
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 The case of the plaintiff  

  

2. The brief fact leading to the institution of this suit as revealed from the 

Amended plaint is that, the plaintiff and the principal defendant are 

brothers. The land of KP Patta No- 20 as described in schedule 'A' was 

obtained jointly by the plaintiff and the defendant from their father 

through gift deed No. 2422/03, 2429/03 and 2667/03 and that the land of 

KP Patta No- 8 is purchased by the plaintiff and the defendant no- 1. The 

gift deed No. 2422/03 four Bigha two kathas four Lechas, by gift deed No. 

2429/03 again four bighas two kathas four lechas and by gift deed No. 

2667/03 three bighas twelve lechas, thus total twelve bighas of land from 

K.P. Patta No. 20 of village Barkura was transferred to the name of 

plaintiff and defendant. Accordingly, clear possession was handed over 

and mutation also was given to plaintiff and defendant. This twelve 

Bighas of land is described in schedule 'A'. The plaintiff and principal 

defendant possessed six Bighas of land each from the time of accepting 

the gift and still possessing accordingly. The plaintiff in the year 2013 

applied to the local Revenue Circle Officer for officially partition the 

schedule 'A' land of KP Patta No- 20 between plaintiff and the defendant, 

to avoid the complexity of having joint mutation. But the principal 

defendant on 22/05/13 filed a vague written objection to the Revenue 

Circle Officer, and thereafter the Revenue Circle Officer advised this 

plaintiff to approach the Civil Court for necessary relief. Plaintiff pleaded 

partition of the Schedule 'A' land between plaintiff and Principal 

defendant, by issuing separate Patta to each of them is necessary to 

avoid further clashes, to remove cloud of uncertainty, and that possession 

of present is not matter of dispute. The plaintiff pleaded land measuring 

six Bighas out of the land of KP Patta No. 20 & 4 Katha 19 Lechas are out 

of the land of NK Patta No. 8 of Schedule “A” is land of plaintiff having 

right, title, interest and possession. The same is described in Schedule “B” 

for which partition is sought for in this suit.  
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                 Defendant’s version and Counter Claim 

 

3. The defendant No. 1 appeared in this court after summon is served upon 

him and submitted his written statement along with counter claim. In her 

written statement, defendant pleaded that, there is no cause of action for 

the suit, suit is not maintainable in law and facts, suit is bad for 

suppression of material facts, suit is bad for non-joinder of necessary 

parties and other usual plea. It is pleaded that plaintiff is a cunning and 

greedy person. The plaintiff after his marriage left the parental home and 

has been residing now at Kazipara, Nalbari. The plaintiff filed T.S. Case 

No. 7/2005 in the court of Civil Judge (Jr. Division) No. 1, Nalbari against 

this defendant and his parents without lawful grounds just only to harass 

but he hopelessly failed and he went up to the Hon'ble Gauhati High 

Court but he miserably failed. The defendant has been compelled to make 

a counter claim in respect of the land in his share out of the total joint 

properties of the plaintiff and the defendant No. 1. Defendant no. 1 i.e. 

Counter claimant pleaded that the joint properties of the plaintiff and the 

defendant No. 1 are covered by K.P. Patta No. 20, N.K. Patta No. 08 of 

village Barkura and KP. Patta No. 47 of village Haripur within the 

jurisdiction of this court. The plaintiff has not included the land of N.K. 

Patta No. 8 of village Barkura and K.P. Patta No. 47 of village Haripur in 

the suit. All the lands covered by K.P. Patta No. 20, N.K. Patta No. 8 of 

village Barkura and K.P. Patta No. 47 of village Haripur are described in 

schedule 'A' of the counter claim. The lands described in the schedule 'B' 

of the counter claim are the joint properties of the plaintiff and the 

defendant No. 1. The land in the share of the defendant No. 1 is 

described in the schedule 'C' of the counter claim and he is entitled to a 

decree of partition in respect of the said property. The plaintiff has 

deliberately omitted to include the whole of the joint properties as stated 

above with some ulterior motive. At present, defendant No. 1 has been 

possessing 6 bighas of land in his share covered by K.P. Patta No. 20, 

Dag Nos. 607/608/614 of village Barkura being northern part of the said 

land described in schedule 'B' of the counter claim and the defendant No. 

1 has been possessing four bighas 19 lechas of land of village Barkura 
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covered by N.K. Patta No. 8, dag No. 876 being the southern part of the 

said 1 bigha 4 kathas 18 lechas of land described in schedule 'B' of the 

counter claim which is adjoining the land of dag No. 851 which is owned 

and possessed by the defendant No. 1. The defendant No. 1 has his 

houses over the land in his share covered by suit dag No. 876 and the 

land of adjoining Dag 851. The plaintiff by practising fraud and deception 

upon the defendant No. 1 managed to obtain the signatures of this 

defendant in regd. Deed no. 2202/98 showing the land to have been 

partitioned between the plaintiff and the defendant No. 1 by which he got 

allotted 14 (fourteen) bighas 1 (one) katha 15 (fifteen) lechas of land in 

K. P. Patta No. 47, Dag No. 618 & 620 of village Haripur in his share and 

he has allotted 9 (nine) bighas 3 (three) kathas 5 (five) lechas only in the 

share of the defendant No. 1 showing 2 (two) bighas 1 (one) katha 15 

(fifteen) lechas of land less than the actual share of the defendant No. 1. 

The defendant No. 1 is entitled to half share of the total area of land 

measuring 24 (twenty four) bighas covered by the said K.P. Patta No. 47 

of village Haripur, The plaintiff promised to make good the said deficiency 

of 2 (two) bighas 1 (one) katha 15 (fifteen) lechas by acquiring other 

land. But subsequently he failed to fulfil his promise and dispute and 

differences arose between the plaintiff and the defendant No. 1. The 

plaintiff filed a police case against the defendant No. 1. Thereafter, the 

said case ended in compromise at the intervention of some well-wishers 

and a deed of settlement (Aposnama) was executed on 24-07-2007 

between the plaintiff and the defendant No. 1. It was agreed that the 

joint properties of the plaintiff and the defendant No. 1 will be divided in 

equal share. But the plaintiff has not come forward to divide the joint 

properties in equal share in spite of repeated requests made by the 

defendant No. 1. Rather, he has filed this suit omitting the other joint 

properties as described in the schedule B of the counter claim. The 

plaintiff has been possessing the said 2 (two) bighas 1 (one) katha 15 

(fifteen) lechas which is in the share of the defendant No. 1 and this 

defendant is entitled to a decree of khas possession of the said land. The 

defendant No. 1 has already transferred 9 (nine) bighas 3 (three) kathas 

5 (five) lechas of land covered by K. P. Patta No. 47 of village Haripur 

which was given in his share by the said regd. Deed no. 2202/98 and the 



8 
 

TS No- 26 of 2014 Page 8 
 

purchaser Sri Kabita Jain has been possessing the said land. The 

defendant No. 1 has been paying land revenue of the land in his share. 

  

                  Written statement of plaintiff against counter claim 

 

4. The plaintiff filed the W/S of counter claim and pleaded that joint landed 

property of the plaintiff and the defendant which has already been 

partitioned by authentic registered deed is not again required to be 

partitioned. The plaintiff denied the description of joint land of parties 

shown in Schedule B of the counter claim, stating that joint land of KP 

Patta no.  20 is bounded by its north – a village road and not late Kanak 

Barman and that joint land of KP Patta no. 47 is 24 Bighas and not 14B 

1K 15L. The plaintiff denied that in the schedule C of counter claim the 

defendant no. 1 has been possessing 6 Bighas of land on the northern 

part of the land of Dag No. 607, 608 and 614. It is claim that northern 

part of the land is a roadside land and defendant no. 1 is possessing land 

in the eastern part. The plaintiff pleaded for partitioned of land of KP 

Patta No. 8 with arrangement. Regarding land of KP Patta No- 47 the 

plaintiff pleaded that partition is already effected vide registered 

Partitioned Deed No. 2202 of 98 which was accepted by the defendant 

no- 1 on his own accord. Plaintiff also denied that he managed to obtain 

signature of defendant no. 1 on Partition Deed no. 2202 of 98 by 

practising fraud and deception. Hence, plaintiff has claimed for dismissal 

of counter claim.  

5. Apart in their additional W/S against the amended plaint the defendant 

stated that plaintiff is not entitled to partition as claimed by him in 

Schedule ‘B’ of the amended plaint. The plaintiff has claimed his share in 

Para (a) of schedule ‘B’ of the amended plaint by specifying boundaries of 

the land in his share and he is not entitled to a decree in respect of the 

said land within the boundaries described by him in Para (a) of the 

Schedule ‘B’ of the amended plaint. Defendant prayed for partition of the 

land in terms of the counter claim made by him.  
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ISSUES 

6. Upon the pleading of the parties my learned predecessor vide order dated              

22/06/15 framed as many as nine issues for determination of this instant 

suit. Following are the issues ---------- 

a. Whether there is any cause of action? 

b. Whether the suit of the plaintiff is maintainable? 

c. Whether the plaintiff has right, title, interest and possession over the 

schedule ‘B’ land? 

d. Whether the counter claim of the defendant no. 1 is maintainable? 

e. Whether the plaintiff is entitled to a decree for partition of schedule B 

land? 

f. Whether the defendant no. 1 is entitled to the land described in 

Schedule C? 

g. Whether the plaintiff is entitled to the relief(s) prayed for? 

h. Whether the defendant is entitled to the relief(s) prayed for? 

i. To what other relief(s) the parties are entitled to? 

7. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff Biswajit Barman as PW1, one Sri Hemen 

Goswami as PW2, one Md. Bipul Ali as PW3 and one Sri Niranjan 

Rajbanshi as PW4. Except PW3 the other PWs are duly cross examined by 

the contesting defendants. The evidence of PW3 will not be considered as 

he did not appear for cross examination due to his illness and accordingly 

on prayer, evidence of plaintiff side is closed. While defendant Sri Kulajit 

Barman adduced evidence as DW1, one Sri Kesab Ch Barman adduced 

evidence as DW2 and Sri Kalindra Malakar adduced evidence as DW3. All 

the DWs are duly cross examined by the plaintiff side. Vide order dated 

15/12/14 six number of persons are impleaded as defendants. I have 

heard argument put forwarded by the learned counsels of both sides and 

gone through the case record. 
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DETERMINATION OF THE ISSUES, DECISION AND 

REASONS THEREOF 

 

8. ISSUES NO-(a)   The suit is for partition and confirmation of 

possession. The plaintiff claimed partition of suit land in possession and 

acquired by the plaintiff and defendant jointly. The plaintiff pleaded that 

in the year 2013 when he has applied to the local Revenue Circle Officer 

for officially partition of the land described in KP Patta No- 20 of Schedule 

A, defendant filed a written objection to the revenue circle officer. 

Defendant side on the other hand in their W/S along with counter claim 

alleged that plaintiff did not include all joint property for partition. 

Defendant in his counter claim also challenged the registered Partition 

Deed no- 2202 of 98 by stating that plaintiff by way of practising fraud 

and deception managed to took his signature in said Partition Deed and 

that as per said partition deed plaintiff has not make out him 2 Bigha 

1Katha 15 Lechas of land covering KP Patta no- 47 of village Haripur. 

Plaintiff on the other hand in their W/S against counter claim pleaded that 

land covering KP Patta No- 47 of village Haripur is already been amicably 

partitioned between them vide registered Partition Deed. And the 

defendant already acting on Partition Deed sold his share of land to one 

Kabita Jain. Defendant claimed he is allotted 2B 1K 15L less in his share 

in comparison to plaintiff in said KP Patta No- 47 of village Haripur. 

Hence, in view of allegations or counter allegations, there is cause of 

action which is required to be decided by the competent court.  

 

9. ISSUES NO-(b) The defendant in his W/S challenged the 

maintainability of suit. But there is no specific averment as to why the suit 

is not maintainable. The plaintiff and defendant have joint ownership in 

respect land of KP Patta No. 20 and NK Patta No-8 of village Barkura, 

Nalbari. No doubt there is section 154(d) of Assam Land and Revenue 

Regulations but the jurisdiction of Civil Court to determine the rights of 

the parties to the properties in dispute as well as the shares that parties 

are entitled to have not been taken away by regulations. Apart plaintiff in 
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his pleading asserted that initially for partition in the year 2013 he has 

applied to the local Revenue Circle Officer for officially partition of the 

land described in KP Patta No- 20 of Schedule A, but defendant filed a 

written objection to the revenue circle officer. Hence, he approaches this 

court for declaration, separate possession and partition. I find that suit of 

the plaintiff is maintainable.  

 

10. ISSUES NO-(c)(e) Plaintiff in his evidence asserted he and main 

defendant Kulajit Barman are brother and both have joint property 

mentioned in schedule A of the amended plaint in respect of which he 

claimed partition. Schedule A shows land measuring 12 Bighas comprising 

of Dag No- 607/608/614 of KP Patta no-20 of village Barkura, Nalbari and 

land measuring 1 Bigha 4 Kathas 18 Lechas of Dag no 876 of NK Patta 

No- 8 of village Barkura, mouza- Batahgila, Nalbari. It is further been 

asserted by the plaintiff in his pleading as well as in his evidence that 

schedule land of KP Patta no- 20 is jointly obtained by him and defendant 

from their father Sri Keshab Barman through gift deed no- 2422/03, gift 

deed no- 2429/03 and gift deed no- 2667/03. Likewise plaintiff asserted 

schedule land of NK Patta no- 8 is the jointly purchased land of his and 

his brother vide Sale Deed No- 2628/2000. All these are admitted position 

of defendant in pleading and evidence. On perusal of Ext. 1, Ext. 2 and 

Ext. 3 we find total land measuring 12 Bighas of KP Patta no-20 is gifted 

to plaintiff and defendant by their father Keshab Barman. Ext. 8 

Jamabandi copy shows the name of plaintiff and defendant have been 

mutated in KP Patta no. 20 of Dag no. 607/608/614 of village Barkura, 

Mouza- Batahgila, Nalbari. Sri Keshab Barmen is examined as DW2 and 

he too affirmed that he has gifted total 12 Bighas of land of KP Patta no- 

20 as describe in schedule to plaintiff and defendant and also handed 

over khas possession to them. Plaintiff claimed 6 Bighas of land out of 

gifted land of KP Patta no. 20. Defendant in his evidence asserted he has 

already been in possession of 6 Bighas of land in KP Patta no. 20 and 

during cross clarified if plaintiff took his share of 6 bighas of land in KP 

Patta no. 20 he has got objection. From the evidence on record we find 

that both Biswajit and Kulajit are occupying and possessing the schedule 
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land measuring 12 Bighas of Dag no. comprising 607/608/614 of KP Patta 

no- 20. As discussed earlier both acquired the said property through gift 

deeds from their father and said property of suit patta being their joint 

property both entitled to get ½ of share i.e. 6 Bighas each. It is also 

admitted position of plaintiff and counter claimant that land measuring 1 

Bigha 4 Kathas 18 Lechas of Dag no 876 of NK Patta No- 8 of village 

Barkura, mouza- Batahgila, Nalbari is the jointly purchased land of both 

parties. Now, on going the schedule of the amended plaint it is found that 

the portion of land as mentioned in Schedule falls under nisf khiraj patta 

no. 8. Perusal of available documents on record it also appears that said 

nisf khiraj patta land is purchased land of plaintiff and defendant vide 

Sale Deed No- 2628/2000. Ext. 7 and Ext. jha shows both plaintiff and 

counter claimant jointly purchased the said land. Ext. 9 shows the name 

of plaintiff and defendant mutated in the revenue records and exhibit also 

shows land revenue has been paying for the said land. Record also 

affirmed that defendant has been occupying and possessing southern 

portion of the said land adjoining to the Dag no. 851 and living therein by 

constructing house. It is not disputed that both plaintiff and defendant 

are entitled to equal share i.e. 4 Katha 19 Lechas each in suit land of NK 

Patta no-8 of Dag no- 8876 of village Barkura. It is found there is no 

difference regarding their joint ownership and share in said patta but 

there is difference upon manner of division. Moreover, it is settled law 

that admitted fact need not be proved. Hence, on the basis of admission 

of defendant in his counter claim as well as in his evidence, documentary 

evidence on record and exhibits, it is held that land measuring land 

measuring 12 Bighas under Dag no. 607/608/614 of KP Patta no- 20 and 

land measuring measuring 1 Bigha 4 Kathas 18 Lechas under Dag no 876 

of NK Patta No- 8 of village Barkura, mouza- Batahgila, Nalbari are joint 

properties of plaintiff with having right, title and interest over the said suit 

land and defendant and plaintiff have equal share thereon. Accordingly, 

plaintiff is entitled to get ½ of share in the aforementioned properties and 

has every right to seek partition of ½ share of said properties by effecting 

metes and bound along with separate possession.   
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11. ISSUES NO-(f) The defendant in his counter claim apart from 

claiming right, title and interest in the schedule land with KP Patta No. 20 

and NK Patta no. 8 also claimed right, title and interest in respect land 

measuring 24 Bighas under KP Patta No. 47 of Dag no. 

620/635/640/641/636/637/639/618 of village Haripur, Nalbari. As 

discussed in earlier issues we find that in respect of schedule land 

covered by KP Patta No. 20 of Dag No. 607/608/614 of village Barkura 

and in respect of land measuring 1B 4K 19L covered by NK Patta No. 8 of 

Dag No. 876 of village Barkura, the court came to the conclusion that 

both properties are joint properties and plaintiff and counter claimant 

having ownership are entitled to get ½ of share of each schedule land. 

The counter claimant apart from claiming under said two schedule land 

also claimed right, title and interest, separate possession and permanent 

injunction in respect of Schedule land measuring 2Bighas 1Katha and 

13Lechas covered by KP Patta No- 47 of Dag No- 618/620 of village 

Haripur, Mouza Batahgila, Nalbari.  

12. It is admitted fact of both plaintiff and counter claimant that schedule 

land measuring 24 Bighas in KP Patta no. 47 the partition is already 

effected vide registered partition deed no. 2202 of 98. Counter claimant 

in his pleading alleged that plaintiff by practising fraud and deception 

upon him managed to obtain his signature in registered deed no. 2202/98 

and plaintiff got allotted 14B 1K 13L of land in KP Patta No. 47 of Dag No. 

618/620 of village Haripur and allotted him 9B 3K 5L only in his care. 

Counter claimant in his pleading contended that he is entitled to half 

share of the total area of said land measuring 24 Bighas and plaintiff 

promised to make good the deficiency of 2B 1K 15L by acquiring another 

land but failed to fulfil promise and dispute and difference arose between 

them.  Plaintiff in his evidence admitted schedule land of KP Patta no. 47 

is the jointly purchase land of plaintiff and counter claimant vide Sale 

Deed No. 1182/98 and 1221/98. Perusal of Ext. 4 and Ext. 5 and Ext. Nya 

and Ta shows schedule land of KP Patta 47 is purchased jointly by the 

plaintiff and defendant and Ext. 10 and Ext. Unga shows name of the 

plaintiff and defendant also mutated in jamabandi. Plaintiff also exhibited 

land revenue paying receipts. It is admitted position of both plaintiff and 
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defendant that in respect of their schedule purchased land measuring 24 

bighas of KP Patta No. 47, a registered partition deed No. 2202/98 on dt 

7/9/98 was executed. Ext. 6 reveal the fact of execution of registered 

partition deed. PW1 stated in said partition deed defendant voluntarily in 

presence of witnesses and in presence of their father put signature on 

partition deed. And as per partition deed land measuring 14B 1K 15L 

under Dag No. 618/620 falls in his share and 9B 3K 5L under Dag No. 

635/636/640/641/637/639 falls in share of defendant.  

13. During cross PW1 admitted in 2nd para of said partition deed it is written 

that less land is given in the share of Kuljit and later on same will be 

make out by purchasing land from schedule patta. PW1 in cross also 

stated no land is been purchased but process is on to purchase the land. 

Suggestion is given to plaintiff that difference grown up as he did not 

work as per the condition of partition deed. PW2 also deposed that land 

measuring 24 Bighas in village Haripur is partitioned but land is not 

equally been divide between parties. He was present at the time of 

execution of partition deed and in 2nd page it is written that less land is 

given in the share of Kulajit and same will filled up later on. PW4 also 

stated after partition both parties are occupying and possessing the land 

of Haripur. Counter claimant alleged his signature on partition deed is 

taken by fraud and deception. Now, from perusal of record we find 

partition deed was executed long back in the year 1998. It is both plaintiff 

and defendant with effect to divide their joint property opt for partition 

and both decided how property is to be distributed between them. The 

partition deed is registered as required under Registration Act in the office 

of Sub-registrar and both plaintiff and defendant admitted they put 

signature in presence of witnesses on partition deed. After said partition 

deed the name of parties mutated in revenue record as per partition. Ext. 

15 shows even the defendant himself applied for partition of schedule 

land of KP Patta No- 47 and accordingly plaintiff received notice from the 

CO, Nalbari. And interestingly the defendant further acting on said 

partition deed has already sold his entire share of 9B 3K 5L under Dag 

No. 635/636/640/641/637/639 of KP Patta no. 47 to one Kabita Jain and 

whose name is also mutated in jamabandi under said Dag and Patta. Any 



15 
 

TS No- 26 of 2014 Page 15 
 

claim of fraud and deception by plaintiff at the time of execution of 

partition deed can safely be brushed aside. At the time of partition as 

stated by the PW1 there was good relation between him and counter 

claimant but now there is dispute/difference between them. DW1 stated 

as plaintiff failed to make good the deficiency of 2B 1K 15L he raised 

disputes and differences with him. In partition deed it is clearly mentioned 

that less land is given to defendant and plaintiff will filled up the said 

deficiency by purchasing other land. Ext. Ka is the ‘Aposnama’ which also 

shows that due to land dispute parties filed police case against each 

other, and by the said ‘Aposnama’ executed on dated 24/07/07 plaintiff 

and counter claimant decided to equally distribute land between them 

including the land mentioned in partition deed. There is no doubt that 

plaintiff has breach the condition of partition deed and till date he has not 

make good of the deficient land. And unlike to plea taken in W/S of 

counter claim in his cross plaintiff reveal process is on to purchase land to 

make good of the deficient land of defendant. Defendant admitted he has 

neither applied for cancellation or rectification of partition deed nor 

cancellation of mutation. In view of above observation issue decided 

accordingly.   

14. ISSUES NO-(d) The plaintiff in his W/S against counter claim 

stated that counter claim of the defendant is not maintainable. There is 

however no specific mention as for what circumstances of law and facts 

the counter claim of defendant is not maintainable. In his counter claim 

defendant apart from claiming partition of land in equal share with 

plaintiff under KP Patta no. 20 and NK Patta No. 8 of village Barkura also 

claimed 2 bighas 1 katha 15 lechas under KP Patta No-47 of village 

Haripur, Nalbari. The ancestral land under KP Patta no. 47 already been 

partitioned between plaintiff and defendant vide registered partition deed. 

However, plaintiff challenged that registered partition deed by saying that 

his signature in deed is obtained by fraud and duress and he is given 

2B1K 15L less land then what his share and deserve in said KP Patta no. 

47 by the plaintiff. It is within the jurisdiction of civil court to determine 

the share of plaintiff and to decide the right of parties in property. With 

this view the counter claim of defendant is maintainable.  
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15. ISSUES NO-(g)(h)(i)   Defendant in his evidence claimed that 

he has been possessing northern portion of land of KP Patta No. 20. 

Plaintiff in his W/S of counter claim as well as in his evidence denied the 

claim of defendant that he has been possessing northern portion. PW1 

claimed that both defendant and he sharing northern boundary 

possessing eastern and western portion of land. He also stated the claim 

of defendant of possession of northern portion is no way considerable as 

in that case he will not have access to main road. But during cross PW1 

admitted that defendant is possessing northern portion of land. DW2 also 

claimed that defendant is possessing northern portion of land of KP Patta 

no- 20. From Ext. Na it is clear that western part of land is also road side 

land. From perusal of record it is found that both parties are doing 

cultivation in the entire 12 bighas of land by engaging one Kalindra 

Malakar. PW1 in his evidence stated that in his 6 bighas of land he gave 

for cultivation but in the year 2006 he stated a piggery firm engaging 

Niranjan but he later closed it and again gave for cultivation to Kalindra 

Malakar under him. However, in cross he denied suggestion that Kalindra 

is doing cultivation in his said 6 bighas of land, and deposed he has given 

Niranjan for doing cultivation. However, Niranjan who is examined as 

PW4 in his cross stated Kalindra doing cultivation in the said 12 Bihas of 

land giving share of crops to both brothers. Kalindra Malakar who is 

examined as DW3 in his evidence deposed that he is doing cultivation in 

the entire 12 Bighas of land. He stated in respect of shared land of 

Biswajit in northern side and western side there is a village road. He 

denied that of the said 12 Bigha land western side and eastern side is 

shared by Biswajit and Kulajit. From the evidence on record we find that 

both Biswajit and Kulajit are occupying and possessing the schedule land 

measuring 12 Bighas of Dag no. comprising 607/608/614 of KP Patta no- 

20. As discussed earlier both acquired the said property through gift 

deeds from their father and said property of suit patta being joint 

property both entitled to get ½ of share i.e. 6 Bighas each. 

16. In respect of land covering under NK Patta no. 8 defendant in his counter 

claim contended that he has been possessing southern portion of the said 

land adjoining to the Dag no. 851 which is owned and possessed by him. 
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Defendant also asserted that he has his house over the land in his share 

covered by Dag no. 876 and the land adjoining Dag no. 851. Plaintiff in 

his evidence denied to accept northern portion of land of suit Nk patta as 

the Barama road is not accessible from northern portion. PW1 stated as 

per Ext. Kha trace map of dag no. 876 the adjacent plot of south portion 

of dag 876 is the land of Dag no- 851. And the said land adjacent to 

Barama road. PW1 admitted Kulajit purchased the land of dag no. 851 

from their mother and leaving 10 lechas of land Kulajit living in his share 

of Dag no- 876 by constructing house. PW1 in his evidence also offered 

that he is agree to share the northern part if a provision of subway about 

14/15 feet width from Barama road is made. And in that event he is ready 

to give defendant the proportionate amount of land from his share. But 

defendant raised objection over such division. And citing reason he stated 

he will have difficulty to house if he left such amount of land for subway 

provision as suggested. However, he stated he has no objection if the 

land is divided equally in north and south portion. It is found there is no 

difference regarding their share in said patta but there is difference upon 

manner of division. It is not disputed that both plaintiff and defendant are 

entitled to equal share i.e. 4 Katha 19 Lechas each in suit land of NK 

Patta no-8 of Dag no- 8876 of village Barkura.  

17. The partition of both properties under KP Patta No. 20 and NK Patta No. 8 

of village Barkura, Nalbari is to be effected by metes and bound. There is 

also observation of Hon’ble Apex court court in reported case AIR 2002 

SC 2066 wherein it is observed that while effecting partition of joint family 

properties, it may not be possible to divide every property by metes and 

bounds. The allocation of properties of unequal value may come to the 

share of a member of a joint family at the time of effecting partition but 

for that necessary adjustment have to be made. 

18. With above observation and discussion in foregoing issues, the court is of 

the conclusion that land measuring 12 Bighas comprising of Dag No- 

607/608/614 of KP Patta no-20 and land measuring 1 Bigha 4 Kathas 18 

Lechas of Dag no 876 of NK Patta No- 8 of village Barkura, mouza- 

Batahgila, Nalbari are the joint property and both plaintiff as well as 

counter claimant being joint owner both entitled to get ½ share of each 
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i.e. both entitled to get 6 Bighas each under KP Patta no. 20 and 4 Kathas 

19 Lechas each under NK Patta no. 8 with having right, title, interest and 

khas possession and also entitled to separate possession.  

   

  ORDER 

 

In the result the suit of the plaintiff is preliminarily decreed on contest 

with cost. The counter claim is partially decreed without cost.  

It is decreed declaring that land measuring 12 Bighas under Dag No. 

607/608/614 of KP Patta no-20, and land measuring 1 Bigha 4 Kathas 18 

Lechas of Dag no 876 of NK Patta No- 8 of village Barkura, mouza- 

Batahgila, Nalbari are the joint property and both plaintiff as well as 

counter claimant entitled to ½ of share by each i.e. both entitled to get 6 

Bighas each under KP Patta no. 20 and 4 Kathas 19 Lechas each under 

NK Patta no. 8 with having right, title, interest and possession and also 

entitled to separate possession effecting partition by metes and bound.  

The defendant is restrained from disturbing peaceful enjoyment of the 

separate possession of plaintiff which will be allotted to him after 

partition.  

Let, preliminary decree be prepared accordingly.  

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 07th day of JUNE 

2018.  

 

       Dulumoni Das 

Munsiff No- 1, Nalbari 
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APPENDIX 

 
Witnesses examined by the Plaintiff: 

 
1. PW1- Sri Biswajit Barman 
2. PW2- Sri Hemen Goswami 
3. PW3- Md. Bipul Ali 
4. PW4- Sri Niranjan Rajbangshi  

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Certified Copy of Gift Deed No. 2422/03 
2. Ext. 2- Certified Copy of Gift Deed No. 2421/03 
3. Ext. 3- Certified Copy of Gift Deed No. 2667/06 
4. Ext. 4- Sale Deed No. 1182/98 
5. Ext. 5- Sale Deed No. 1221/98 
6. Ext. 6- Partition Deed No. 2202/98 
7. Ext. 6(1-3)- Signature of Biswajit Barman 
8. Ext. 6(4-6)- Signature of the defendant no. 1 
9. Ext. 6(7)- Signature of Hemen Goswami 
10. Ext. 6(8)- Signature of Keshab Barman 
11. Ext. 6(9-11)- Signature of Keshab Bezbaruah 
12. Ext. 6(12)- Signature of Keshab Bezbarua 
13. Ext. 7- Certified Copy of Sale Deed No. 2628/2000 
14. Ext. 8- Certified Copy of jamabandi of KP Patta No. 20 of village Barkura 
15. Ext. 9- Certified Copy of Jamabandi of NK Patta No- 8 of village Barkura 
16. Ext. 10- Certified Copy of jamabandi of KP Patta No. 47 of Haripur 
17. Ext. 11(1-7)- Land revenue paying receipt 
18. Ext. 12- Trace Map of Dag No- 607/608/614 of KP Patta No. 20 
19. Ext. 13- Land Revenue Clearance Certificate issued by Mouzadar 
20. Ext. 14 Notice dated 15/03/13 issued by circle officer 
21. Ext. 15- Notice for demarcation issued by Ld circle officer, Nalbari on application 

of the defendant no. 1 for demarcation of the share of Patta No. 47 
 

Witnesses examined by the Defendant: 
 
1. DW1- Sri Kulajit Barman 
2. DW2- Sri Keshab Ch Barman 
3. DW3- Sri Kalindra Malakar 
 
Documents exhibited by the Defendant: 
 
1. Ext. Ka- Deed of settlement  
2. Ext. Ka(1-12)- Signatures 
3. Ext. Kha-Trace Map of Dag No- 876 of village Barkura 
4. Ext. ga- Certified copy of jamabandi of KP Patta No- 20 
5. Ext. gha- Certified Copy of jamabandi of NK Patta No. 8 of village Barkura 
6. Ext. Unga- Certified Copy of jamabandi of KP Patta No. 47 of village Barkura 
7. Ext. Cha- Certified Copy of Registered Gift Deed No. 2421/03 
8. Ext. Chha- Certified Copy of registered gift deed no. 2422/03 
9. Ext. Ja- Certified copy of regd. Gift deed no- 2667/03 
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10. Ext. Jha- Certified Copy of regd. Sale deed no. 2628/2000 
11. Ext. Nya- Certified copy of regd. Sale deed no- 1221/98 
12. Ext. Ta- Certified copy of regd sale deed no. 1182/98 
13. Ext. Tha- Certified copy of regd. Bibhag patra no. 2202/98 
14. Ext. Da- Certified copy of regd. Sale deed no- 1908/12 
15. Ext. Dha- Certified Copy of regd. Sale deed no. 1911/12 
16. Ext. Na- Trace Map of Dag No- 607/608/614 of village Barkura 
17. Ext. Taa- Certificate dated 13/05/14 issued by Mouzadar 
18. Ext. Tha- certified copy of FIR in connection with Nalbari PS case No- 159/07 
19. Ext. Da- Certified Copy of FIR in connection with GR No- 1384/11 
20. Ext. Dha- Certified copy of order passed by SDJM in connection with GR No- 

1384/11 
21. Ext. Naa- Registered sale deed no. 211/12 executed in favour of Kulajit Barman 

by Maina Barman.  
  

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

 

 

 

 

 

 

 


